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TO THE HONORABLE RONALD m. GEORGE, CHIEF JUSTICE OF THE SUPREME COURT OF CALIFORNIA, AND THE HONORABLE ASSOCIATE JUSTICES:


Respondent Uphold Our Heritage respectfully submits this Answer to the Petition for Review of the January 10, 2007 decision Division Three of the First Appellate District, which was ordered published on February 7, 2007.
I.  Introduction
The Court of Appeal unanimously agreed with the trial court that there was not substantial evidence to support a finding by the Town of Woodside (“Woodside”) that alternatives to demolition of the historic  Jackling House were infeasible.  This is decision, based upon a lack of substantial evidence, that is completely consistent wtih the California Environmental Quality Act (“CEQA”), the CEQA Guidelines, prior precedents, and this Court’s recent decision in City of Marina v. Board of Trustees of California State University (2006) 39 Cal.4th 341.   

As discussed below, there is no conflict among the lower courts, and no important question of law is at issue in this case.  The case does not meet any of the other criteria for granting review as set forth in California Rules of Court 8.500 subdivision (b), and thus review should not be granted.  The well-reasoned opinion of the Court of Appeal, which upheld the sound determination of the trial court, should stand.  

II.
THE PETITION FOR REVIEW SHOULD NOT BE GRANTED.


A.  There Are No Grounds for Supreme Court Review.

1.  There is no Conflict Among Lower Court Decisions.

There is no conflict between the challenged decision and the decisions from other appellate districts regarding substantial evidence to support findings regarding the feasibility of alternatives.  The Court of Appeal carefully detailed why its decision is consistent with other decisions on the feasibility of alternatives. (Slip Opinion, pages 12-13).  Indeed, the decision is similar, in a number of respects, to the recent decision in Preservation Action Council v. City of San Jose (2006) 141 Cal.App.4th 1336, holding that the City’s finding that a reduced size alternative that would preserve an historic building was infeasible was not supported by substantial evidence.  

2.  No Important Question of Law is Presented.

This petition does not present an important question of law.  Appellants Town of Woodside and Steven Jobs (“Appellants”) state that there are four issues for review, three of which are related to their contention that adoption of one of the alternatives would exceed the “rough proportionality” limits on the duty to mitigate impacts under CEQA, and the last involving a purported conflict between CEQA and preservation law, where none exits.  

The rough proportionality issue was not raised in the administrative process, in the opposition to the writ in the trial court, or in Appellants’ Opening Brief in the Court of Appeal.  In fact, the suggestion that there might be a regulatory takings if the alternatives included in the EIR were not rejected as infeasible was not raised by Appellants until they raised it in a single sentence in their reply brief in the Court of Appeal.  (Appellants’ Reply Brief, dated August 2, 2006, page 40).  Therefore, Appellants should not be allowed to raise the regulatory takings claim in this Court.  (Reichardt v. Hoffman (1997) 52 Cal.App.4th 754, 763-766; Stoll v. Shuff (1994) 22 Cal.App.4th 22, 25 fn. 1;  California Rules of Court, 8.500 subd. (c)(1).)   

Even if a regulatory takings challenge could be raised at this late date, there is no evidence to support a decision that there might be a regulatory taking here because, as the trial court and the Court of Appeal stated, there was no evidence of the cost of construction of a new house to compare with the cost of preserving the Jackling House.  (Slip Opinion, pages 10 and 13.) 

Nor is there a basis for concern that the requirement for rough proportionality is being ignored in CEQA cases.  A proposed project with adverse impacts must be denied only if there are feasible mitigation measures and alternatives.  (Pub. Res. Code section 21081.)  Feasible “means capable of being accomplished in a successful manner within a reasonable period of time, taking into account economic, environmental, social and technological factors.”  (Pub. Res. Code section 21061.1, emphasis added.)   Further, the CEQA Guidelines make it explicit that mitigation measures must be consistent with all applicable constitutional requirements, including that required mitigation must have an essential nexus with the impact of the project, and that the measure be roughly proportional to the impact of the project.  (14 Cal.Cd.Regs., section 15126.4(a)(4).  As this Court has said, the difference between mitigation measures and alternatives often blurs.  (Laurel Heights Residents Association v. Regents of the University of California (1988) 47 Cal.3d 376, 407.) The alternative of restoring the Jackling House on site achieves the same objective as a mitigation measure of moving the House offsite for preservation, which is also called an “alternative” in the Environmental Impact Report (“EIR”).  

While there was no evidence that the mitigation measures or alternatives that were proposed were infeasible, CEQA’s constraint on the type of mitigation or alternatives that can be required was recognized by the Court of Appeal when it stated the circumstances in which such alternatives could be rejected:

It may be sufficient to show that the cost of rehabilitating the existing house would be significantly more than the cost of building a new home of a quality appropriate to the area, or that the cost of the proposed alternative is so great that the property owner could never expect to recover the investment on resale.

(Slip Opinion, p. 12.)  

Because there is not evidence of the costs of the project, there can be no determination of whether the burden of pursuing an alternative or a mitigation measure is roughly proportional to the benefit of the project, even if a regulatory takings analysis were to apply.
  After it has set aside the approval of the demolition, the Town will be able to reconsider the project, based upon additional evidence, and again determine the feasibility of alternatives.  If Appellant Jobs continues to want to pursue the demolition of the Jackling House, he will be given an opportunity to present evidence upon which the Town may judge whether the restoration of the House is feasible in light of the costs of building a new house.  Alternatively, Appellant Jobs may decide he would prefer removal of the House to restoration on site.  If so, the Town could consider if the benefit to Jobs is roughly proportional to the cost of preservation.  But on this later point, there may well be evidence that any of the number of parties who have demonstrated a desire to move and restore the House (Administrative Record Volume 3, pages 1119-1123, hereinafter denoted “__:__”) will be willing to bear part, if not all, of the cost of this effort.

B.   In Their Statement of Issues, Appellants Mischaracterize the Decision of the Court of Appeal and the Law.


As already stated, Respondent does not take issue with the proposition that constitutional constraints govern the legal feasibility of mitigation measures under CEQA.  But there is no suggestion in the Court of Appeal decision that such constraints are inapplicable, because there was not evidence in the record from which an evaluation of such constitutional constraints could be measured.


As to the second purported issue, Appellants assume that 

an attempt by a regulating lead agency to mandate adoption of the alternative or restrict the property owner to the alternative, under the threat of outright project denial, would exceed the “rough proportionality” limits on the police power. . .

(Petition, p. 3.)  This is not an issue since there is no evidence from which an inference of violation of the constitutional requirement for rough proportionality can be made.  There is no statute mandating that the Town must grant a demolition permit.  Denial of the demolition permit in this case would still leave the project applicant with a viable, economically valuable use of his property for a single family residence.  Therefore, there is no issue of exceeding the “rough proportionality” limits on the police power set forth in the various cases cited by Appellants.


Third, Appellants ask whether the requirement for mitigation set forth in City of Marina, supra, 39 Cal.4th 341 is limited to public agencies.  CEQA is clear.  Years ago, in the landmark decision Friends of Mammoth v. Board of Supervisors (1972) 8 Cal.3d 247 this Court made it clear that CEQA applies to private as well as public projects.  (Id. at 256-257.)  Nothing in City of Marina, supra, 39 Cal.4th 341 or its application to the present case requires revisiting this settled principle law.


Finally, Appellants ask whether CEQA imposes an obligation to restore and preserve a residence, when the obligation is not imposed by other law, and asserts the decision creates a conflict with preservation laws. (Petition, p. 2 and p. 4.)  No such conflict exists because preservation laws don’t address the issuance of a demolition permit for the House.  Further, the implication that an obligation to restore and preserve a residence has been imposed is a red herring.  The Court of Appeal’s decision means the Town may not approve a permit for demolition so long as there is no evidence in the record to support a finding that alternatives to demolition are infeasible, but no one has imposed an obligation on Appellant Jobs to restore the House.  


C.  Appellants Misstate Relevant Facts.


Finally, while their assertions are relatively insignificant, it is worth noting that Appellants attempt to minimize the value of preservation of the Jackling House, as if that would justify a decision to demolish the House, regardless of what the EIR says about this historic resource or the feasibility of alternatives.  Appellants first imply the house is not a visible historic resource (Petition, p. 7 [“difficult-to-impossible” to see]), but the house is visible from the public road.  The Final EIR was explicitly modified to clarify this fact that the Jackling House is visible from a nearby public road and open space areas.  (2:501 [“the Jackling house and portions of the project site are visible from the road and from areas where there is open space”].)  The EIR was certified by the City Council and its conclusions may not be collaterally attacked. 

Appellants also repeatedly refer to a statement by the Woodside planning director to suggest that on a “scale of one to 10. . . 10 being it’s Mount Vernon, this is kind of a two, and it’s not a critically important resource. . .” (Petition, p. 11.)  This is an egregious mischaracterization of the import of the Planning Director’s statement.  The Planning Director  was clearly merely characterizing what she understood Planning Commissioners to be thinking.  (3:910 [“It sounded to me like what you all were saying or some of you were saying at your last meeting, is . . .”  She then corrected this misimpression in her further comments:  “if you didn’t have this EIR, you wouldn’t have all this information . . . you wouldn’t know why it’s historic, what makes it historic.  You do have that information now.”  (3:910, emphasis added, emphasis added.)
III.  CONCLUSION


Since review is not necessary to secure the uniformity of law, or to decide an important question of law, the Petition for review should be denied.

DATED: March 9, 2007  
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�  The denial of a permit to demolish the Jackling House in order to allow Appellant Jobs to construct a different house is not an exaction or a regulatory taking.
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