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INTRODUCTION


Petitioner objects to the Return to Peremptory Writ of Mandate (Return) filed by the Town of Woodside (Town) and Real Party in Interest Steve Jobs (Jobs) on May 12, 2009.
  The Return reports an action taken by the Town on February 10, 2009 to rescind the demolition permit ordered to be rescinded by this Court, but does not disclose that on the same evening the Return was filed on May 12, the Town Council voted to re-issue the demolition permit.  The Town Council voted 6-1 to direct staff to prepare findings to issue the demolition permit based on essentially the same findings supporting a statement of overriding considerations which this Court rejected in its ruling filed on January 27, 2006.
  Petitioners anticipate that at its June 9, 2009 hearing, the Town will adopt the findings prepared by its staff to reissue a demolition permit.  Without compliance with this Court’s January 27, 2006 ruling, the Return must be rejected.  Therefore, Petitioner requests that, in light of the Town’s May 12 actions, the Town be required to demonstrate its compliance with CEQA to the Court by affirmative production of evidence supporting its decision to re-issue a demolition permit. 
Its Return attempting to report compliance with California Environmental Quality Act (CEQA) by mere rescission of the prior demolition permit then reissuance of it three months later without fully addressing this Court’s January 2006 ruling should be rejected.  
 
ARGUMENT

A.  The Town Can Not Demonstrate Compliance With CEQA by Approving Demolition of a Significant Historical Structure When Feasible Alternatives Exist


Although the Town has not taken final action, on May 12, 2009 it approved directions to its staff to prepare findings to support issuance of a demolition permit.  (Carstens Dec., Exh. A.)
  As its prior approval of a demolition permit did, its current approval violates CEQA and this Court’s direction not to issue a demolition permit without compliance with CEQA.   It is apparent from the Town and Jobs’ joint Return that they do not intend to inform the Court of the Town’s intent and actions taken to reissue the demolition permit declared void by this Court, or the circumstances under which it will be issued. 
1.
The Town Lacks Substantial Evidence to Support its Conclusion that No Feasible Alternatives to Demolition Existed


The Environmental Impact Report certified by the Town identified potentially feasible alternatives that included renovation, relocation, or the no project alternative, which would result from denial of a demolition permit.  (2:2:550, 551, 570.)  The Town Council has again decided none of these alternatives are feasible.  However, there is still not substantial evidence to support the Town’s conclusion that all of the alternatives to the demolition of the Jackling Estate are infeasible.  The Town, despite repeated requests for such information, has not identified any reasonable contribution that it would require from the applicant toward funding a preservation alternative such as relocation.  (Carstens Dec., Exh. D.)  There have been expressions of interest from reputable historic relocation professionals, but none have been able to proceed with proposals.    (Carstens Dec., Exh. B, p. 27-31 and p. 33-35.)    This has been largely due to the fact, as identified by the Court’s prior ruling “although the demolition permit was delayed in order to allow relocation bids to be solicited, Jobs is the sole decision-maker in determining whether or not to accept any proposals for relocation of the Jackling House.”  (Carstens Exh. F, p. 20.)  What was true at the time of this Court’s ruling in 2006 remains true today.   

The Town will inevitably point to evidence that was submitted by the applicant to support its issuance of a demolition permit including a cost comparison prepared by the applicant.  (Carstens Dec., Exh. B, pp. 4-24.)  However, as stated by the National Trust for Historic Preservation:


The cost comparison report submitted by the applicant contains improbably low estimates for the construction of a new home at 460 Mountain Home Road. . . . The costs for rehabilitation are also strikingly high in relation to the work that is necessary to accomplish the project goals. 

(Carstens Dec., Exh. C, p. 3.) 


  By failing to support its conclusion of infeasibility with substantial evidence in light of the whole record, the Town remains in violation of Public Resources Code sections 21081 and CEQA Guidelines section 15093 (b) and should not re-issue a demolition permit. 
2. 
The Town Continues to Lack Substantial Evidence to Conclude that the Benefits of the Project Outweighed its Significant Impacts


In addition to the lack of substantial evidence to support the finding of infeasibility of alternatives, there is no substantial evidence to support the Town’s conclusion that specific overriding economic, legal, social, technological, or other benefits of the project outweigh the significant effects on the environment.  In its January 2006 Ruling, this Court concluded:


The foundation of the Statement of Overriding Considerations by Woodside is that granting of the demolition permit is based upon the Town’s existing General Plan . . . . What the Town of Woodside has approved is the utter antitheses of its existing General Plan.  An actual review of the General Plan reveals that it overwhelming[ly] supports preservation of the historic Jackling House and would not provide a basis for granting of a demolition permit. . . . The theme of the General Plan is one of conservation, preservation, and certainly maintenance of existing structures.

(Carstens Dec., Exh. F, p. 16.) 


Despite this Court’s clear statement regarding the Statement of Overriding Considerations, the Town nonetheless proposes to approve issuance of the demolition permit based on findings derived from its General Plan.  The Town’s staff report states:


If the Council is inclined to approve the demolition permit, one benefit justifying adoption of a statement of overriding considerations would be the elimination of a non-complying structure, the Residence. . . . The Town’s General Plan contains policies aimed at ensuring that buildings are subordinate to the land and of a size and scale so as to be compatible with the Town’s rural and scenic character. . . . The Project could be viewed as consistent with these [Open Space Element] policies because it would remove a large, bulky and unscreened structure visible from private roads and opens space and replace it with a smaller home that is subordinate to the site. . . . 

(Carstens Dec., Exh. E, [April 28, 2009 Town Staff Report], p. 15.)  This reasoning is the very same as was extensively rejected by this Court in its January 2006 Ruling.  (Carstens Dec., Exh. F, pp. 15-19.) 

The Staff Report also proposes relying on the benefit of removing a structure that “could pose a substantial risk to public health and safety and thus constitute a public nuisance.”  (Carstens Dec., Exh. E, pp. 15-16..)  However, as the Town’s prior special counsel stated, “The current deteriorated condition of the Jackling House is due to the owner’s lack of maintenance as well as his deliberate actions taken to leave the house open to the elements and birds.”  (AR 4:1232; also, Carstens Dec., Exh. G, p. 3.)  Addressing a public nuisance that the applicant has created cannot be a basis for approval of a statement of overriding considerations. 

CONCLUSION


Since the Town has not demonstrated its compliance with CEQA as directed by the January 27, 2006 ruling and has instead manifested an intent to re-issue a demolition permit on grounds that have already been rejected by this Court, the Return filed by the Town should be rejected and the Town ordered to demonstrate its compliance with CEQA to the satisfaction of the Court before the Town may issue any demolition permit. 

Date:  May 22, 2009



Respectfully Submitted,







CHATTEN-BROWN & CARSTENS






By:  _______________________________________

        






Douglas P. Carstens

Attorneys for Petitioner
�  This Court has continuing jurisdiction over the Town’s proceedings because Public Resources Code section 21168.9 states “The trial court shall retain jurisdiction over the public agency’s proceedings by way of a return to the peremptory writ until the court has determined that the public agency has complied with this division.”


�  For the Court’s convenience, a copy of this January 27, 2006 ruling is attached to the Declaration of Douglas P. Carstens submitted concurrently. The Ruling also provides a complete statement of facts and law in this case and is incorporated by reference. 


�  Uphold Our Heritage recognizes that newspaper accounts may not normally be reliable enough for judicial notice, but the Town’s staff has informed representatives of Uphold Our Heritage that the minutes from the May 12, 2009 meeting will not be available until the Town Council’s June 9, 2009 meeting.   Additionally, the events reported in the newspaper are “Facts and propositions that are not reasonably subject to dispute and are capable of immediate and accurate determination by resort to sources of reasonably indisputable accuracy.”  (Ev. Code s. 452 (h).)
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