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The National Trust for Historic Preservation and the California Preservation Foundation request leave to file a brief as amici curiae in support of Respondent Uphold Our Heritage, to urge the Court to affirm the trial court judgment setting aside the Town of Woodside’s approval of the demolition permit application for the Jackling House. 



The prospective amici frequently participate in California Environmental Quality Act (CEQA) review of projects that impact historic and cultural resources, both during the administrative review process and in the courts.  The National Trust for Historic Preservation is a private, nonprofit membership organization dedicated to saving America’s historic places and revitalizing its communities.  Its Western Office in San Francisco monitors preservation issues throughout California.  The National Trust was an active participant in the administrative review process for the proposed demolition of the Jackling House, submitting written comments on the Draft EIR in March 2004, providing testimony before the Planning Commission in June 2004, and submitting written and oral testimony in support of the subsequent appeal to the Town Council in December 2004.  
The California Preservation Foundation is California’s only statewide historic preservation education, advocacy, and membership organization. It has filed amicus briefs in several historic preservation cases over the years, most recently as co-amici with the National Trust in Preservation Action Council of San Jose v. City of San Jose (2006) Cal.App.4th [No. H028201. Sixth Dist. Aug. 4, 2006.] 

CEQA requires projects with significant impacts, such as demolition of a historic resource like the Jackling House, be denied unless alternatives or mitigation measures are not feasible for economic, legal, or other reasons.  If the trial court decision is reversed, it would establish a precedent for any private owner to unilaterally declare that alternatives (or mitigation measures) that require preservation of historic resources are too expensive and therefore infeasible.  

 Proposed amici bring a statewide and national perspective to this timely issue, and thereby hope to be of assistance to the Court in its review of this appeal. 
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National Trust for Historic Preservation and California Preservation Foundation

BRIEF OF AMICI CURIAE
NATIONAL TRUST FOR HISTORIC PRESERVATION AND CALIFORNIA PRESERVATION FOUNDATION

INTRODUCTION

The interests of the amici curiae focus on preserving historic resources that are important to the history of California and the nation, including the historic Jackling House. 

The National Trust for Historic Preservation is a private, nonprofit membership organization dedicated to saving historic places and revitalizing America’s communities. Recipient of the National Humanities Medal, the Trust was founded in 1949 and provides leadership, education, advocacy, and resources to protect the irreplaceable places that tell America’s story.  Staff at the Washington, D.C., headquarters, six regional offices and 26 historic sites work with the Trust’s 270,000 members and thousands of preservation groups in all 50 states, including over 20,000 members in California. 

The California Preservation Foundation (CPF) is a membership-based, non-profit corporation established in 1978 to ensure that California’s rich and diverse historic resources are identified, protected and celebrated for their history and valuable role in the state’s economy, environment and quality of life.  In conjunction with its educational programs, CPF carefully follows legal and legislative issues of statewide importance and has participated both as a plaintiff and as amicus curiae in important California cases focusing on historic resource protection. Most recently, the National Trust and CPF participated as co-amici in Preservation Action Council of San Jose v. City of San Jose (2006) Cal.App.4th [No. H028201. Sixth Dist. Aug. 4, 2006].  

The National Trust submitted written comments on the Draft EIR on March 12, 2004, provided brief testimony at a Planning Commission hearing in June 2004, and prepared another letter in support of the appeal to the Town Council in December 2004.  Amici strongly urge affirmation of the comprehensive and well-reasoned Judgment issued by the San Mateo Superior Court.

STATEMENT OF FACTS
A. 
The Jackling House Is a Significant Historic Resource.



The record makes clear that the Jackling House is a historical resource subject to protection under CEQA.  Even in approving demolition, the Town of Woodside acknowledged that the house qualifies for the California Register of Historic Places based on two separate expert evaluations included in the EIR. 
The EIR concludes that the Jackling House, built in 1925, is “a notable example of a Spanish Colonial Revival style house by the leading architect of that style in the United States, George Washington Smith.” (DEIR, 5.1-4)
  



The house embodies all the features and qualities of the Spanish Colonial Revival style, including white stucco walls, red tile roofs, tile floors, and decorative metal work, and exhibits a high degree of craftsmanship with fine decorative iron and copper fixtures, stone fireplaces, beamed ceilings, and painted and glazed tile work.  In his 1990 volume on The Architect and the American Country House, Mark Alan Hewitt wrote that George Washington Smith “stood above his peers as a genius whose work epitomized and extended the limits of the Mediterranean idiom.”  Between 1919 and 1930, Smith designed 80 homes in Santa Barbara County alone, 54 of which were built.  The State Historical Resources Commission, the final arbiter of all California Register nominations, notes that the Jackling House is one of the “most significant examples” of the Spanish Revival idiom, “designed by the nation’s leading exponent of the style – George Washington Smith.”



The Jackling House is also significant for its association with Daniel C. Jackling, “the most important figure in the American copper industry of his day.” (Id. at 5.1-5)  Since being vacated by Mr. Jobs in the mid-1990s, the Jackling House has been neglected but has not suffered permanent damage and can be repaired and restored or rehabilitated. 
B.

The Approved Project Would Demolish the Jackling House and Construct a Replacement Single-Family Residence on the Site.


The Draft EIR initially described the project as demolition only, even though replacement construction was clearly intended by Mr. Jobs.   In response to comments from the National Trust, the Final EIR expanded the project definition to include both demolition and construction of a single-family residence, but did not describe the new house in any way:

Although the Applicant has indicated his intent to clear the site for purposes of construction of a single-family residence, the specific details of that residence have not been submitted to the Town. (FEIR, 13.0-3)

Mr. Jobs has not provided information on the costs, siting, or floor plan of the new house, other than agreeing to limit its size to 6,000 square feet in compliance with Town planning and zoning requirements.  

C.
Demolition of the Jackling House Would Cause Significant and Unavoidable Adverse Environmental Impacts.
The EIR concluded that demolition of the Jackling House would result in a significant adverse impact on the environment, even with implementation of all prescribed mitigation. (FEIR, 13.0-5)  The mitigation measures adopted by the Town Council – including documentation and salvage – will not reduce the impact of demolishing the Jackling House to a less-than-significant level.
  
DISCUSSION

A.
The Project Description in the EIR Lacks “Specific Characteristics” Necessary to Evaluate the Feasibility of Alternatives to Demolition 


“An accurate, stable and finite project description is the sine qua non of an informative and legally sufficient EIR.” (County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185.)  Under CEQA Guidelines Section 15378, “project” is defined as “the whole of an action, which has a potential for resulting in either a direct physical change in the environment, or a reasonably foreseeable indirect physical change in the environment…” (Orinda Assn. v. Board of Supervisors (1986) 182 Cal.App.3d 1145, 1171.)  Accordingly, the EIR must contain a detailed description of the project as a whole, including the physical development that will result if the project is approved. (Guideline § 15124.)  Despite settled law on consideration of “the project as a whole,” and the Final EIR’s expanded project description, appellants continue to argue that “it is the demolition and the demolition alone that defines the project for purposes of CEQA.”  (Appellants’ Opening Brief, p.15.) 

To this day, Mr. Jobs has declined to provide information on the costs, siting, or floor plan of the new house (other than maximum square footage).  Although the Final EIR stated the costs of alternatives ($4.9 to $9.0 million), no estimates were available for demolition of the Jackling House and construction of an entirely new residence.  The Town Council and the public were left guessing, lacking essential information to compare the costs and feasibility of demolition and new construction with relocation or renovation alternatives.  

Depending on the “specific characteristics” of the project, the EIR concluded that up to three alternatives “might…meet the objective of eventual construction of a single-family residence,” including relocation and two renovation alternatives. (FEIR, 13.0-7)   The Jackling House has served as a single-family residence for most of the past 80 years; it is not surprising that – with appropriate upgrades – the EIR found that it can continue to serve as a residence well into the future.  Without a detailed description of the proposed replacement project and its actual costs, there was no evidentiary basis for the Town Council to make a reasoned and well-supported choice among project alternatives. 
B.
The Town Council’s Rejection of the Preservation and Relocation Alternatives as “Economically Unjustifiable” is Not Supported by Substantial Evidence.

The Town Council’s findings of feasibility must be supported by substantial evidence based on facts in the record. (Pub. Resources Code §§ 21168, 21168.5.)  “Substantial evidence” includes “facts, reasonable assumptions predicated upon facts, and expert opinion supported by facts.” (Pub. Resources Code §21082.2(c); Guidelines § 15384.)  Findings of economic infeasibility must be supported by “evidence that the additional costs or lost profitability are sufficiently severe as to render it impractical to proceed with the project.” (Citizens of Goleta Valley v. Board of Supervisors (Goleta I) (1998) 197 Cal.App.3d 1167, 1181; emphasis added.) 
As indicated above, the EIR did not include information on the cost of demolition, the financial means of applicant, or the cost of the new replacement construction.  Without this contextual information, the Town Council’s rejection of environmentally superior alternatives can only be considered premature and unsubstantiated.  Indeed, if it was revealed that the cost of renovating the Jackling House is actually less than the cost of demolition / new construction, there would be no basis for the Council’s rejection of renovation alternatives as “economically unjustifiable.”  
C.
The Project Applicant Cannot Unilaterally Determine the Feasibility of Project Alternatives.
CEQA requires projects with significant impacts, including demolition of historic resources, be denied unless alternatives or mitigation measures are not feasible for economic, legal, or other reasons.  Appellants contend that is it up to the applicant to determine the feasibility of alternatives, citing Jobs’ “emphatic” rejection of relocation or renovation options. (Appellants’ opening brief, p.18.) 

This viewpoint was recently rejected in Preservation Action Council of San Jose v. City of San Jose (2006) Cal.App.4th [No. H028201. Sixth Dist. Aug. 4, 2006], where the Court of Appeal ruled that a project applicant’s “bald claim” that alternatives are infeasible, without supportive facts and data in the record, “cannot substitute for analysis in the FEIR of [a] potentially feasible alternative.” (Id. at p.23)   In that case, a Lowe’s Home Improvement Store was proposed for the old IBM campus in South San Jose, requiring demolition of historic IBM Building 25, a post-war International-style building where the “flying head” disk drive was invented.  Although alternatives were presented that would incorporate Building 25 into the project, appellant Lowe’s repeatedly asserted that it would be at a competitive disadvantage in the marketplace if required to alter its standard big-box design.  However, without factual evidence that a smaller store “would be so much less profitable and produce so many fewer tax dollars that the project would be impractical,” the Court ruled that Lowe’s failed to demonstrate that a reduced-scale project would not adequately meet its needs. (Id. at 24.)  Similarly here, Jobs insists that a renovated Jackling House will not adequately meet his needs as a single-family residence, without disclosing what those needs are or why a new (yet to be designed) home is the only way to meet them.  

CONCLUSION

For these reasons, amici curiae urge the Court to affirm the judgment of the trial court setting aside the Town of Woodside’s approval of the demolition permit application for removal of the Jackling House.
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for Historic Preservation 
� 	“After the house was expanded in 1930 with a new library-bedroom wing and a new organ / music room, its character was altered somewhat.  However, these changes to not significantly alter the overall experience of the house.” (Id., excerpted from the Building, Structure, and Object Record prepared by Michael Corbett, July 13, 2001.)


� 		Letter from Anthea M. Hartig, Ph.D., Chair, State Historical Resources Commission, September 15, 2004.  


� 	Under CEQA, it is widely recognized that “[a] large historical structure, once demolished, normally cannot be adequately replaced by reports and commemorative markers.” (League for Protection of Oakland’s Historic Resources v. City of Oakland (1997) 52 Cal.App.4th 896, 909.)
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