Dear Honorable Mayor Mason, Town Council members, and Madam Town Manager
Uphold our Heritage will be present at the May 12th meeting on the future of the Jackling House. Our attorney will explain that additional steps are needed before any demolition approval, citing the Public Resources Code section 21168.9 (b) which says “The trial court shall retain jurisdiction over the public agency’s proceedings by way of a return to the peremptory writ until the court has determined that the public agency has complied with this division.”  Judge Weiner wrote the very thorough decision, upheld in subsequent appeals, as you know. Judge Weiner retains jurisdiction of this case unless and until the Writ of Mandate is discharged.
But after my visit to Woodside, I believe there is even more at stake for your community than the very avoidable loss of the Jackling House. More than one Woodside resident raised the question : does State law and a string of rulings on the Jackling House somehow become diluted in a locality where prominent individuals find these rulings inconvenient ?  This question was raised by a resident who has had no contact ever with UOH. The fact that other residents concerned about the Council’s softer focus on evidentiary inconsistencies are so reticent about expressing similar worries is troubling.  How does it bode for future quality of life and preservation questions the Town will be asked to resolve ?  they ask.
The “new evidence” you have been shown, cost estimates arrived at by consultants hired by the Applicant, is not sufficient for the Council to proceed with a decision.  Council members asked why cost estimates for renovation of the Jackling House appeared so high, while projected costs for a proposed new house appeared so low. Will there really be  low-grade surfaces in the new residence, many wondered.  

Meanwhile new evidence showing that alternatives to demolition DO exist and would be financially and technologically feasible, the Applicant’s attorney asks you to dismiss.
Primarily, the Council owes itself essential evidence so far missing as to the “reasonable contribution” toward a feasible alternative.  The Applicant, we believe, committed to making a “reasonable contribution” to one of the alternatives to demolition, and should finally provide clear evidence as to the amount and reasonableness of the contribution.  
Without the Council’s pressing the Town Manager and the Applicant’s attorney on the so-far taboo subject of the “reasonable contribution” to relocation and preservation ( Mr. Ellman’s stated preferred alternative, in his Memorandum ) your decision will be based on insufficient evidence that the alternative is infeasible.  As the Appeals Court wrote : “… if the project can be economically successful with mitigation, then CEQA requires that mitigation..”
For that reason we again respectfully urge the Council to 

1) – Obtain an independent cost estimate of relocation preservation, from ARG.
2)-  Obtain a commitment from Applicant and known proponents to negotiate under direction of an experienced independent Mediator, to determine “reasonable contributions” from each party to achieve off-site restoration performed under Judd Report guidelines, and to a known site. 
Certain speakers pressed the Council itself to act as mediators. However only a Mediator experienced in land use conflicts can at this point construct a preservation outcome. The details of the parties’ final financial contributions would remain confidential. As the Courts have reiterated, an Owner’s unwillingness to pay to resolve an impasse does not constitute infeasibility.
As I stated at the previous meeting, there is nothing creative about the destruction of the Jackling House.  You heard testimony from author Kathryn Masson, a supporter of UOH, who flew in from Virginia. You have received letters from historian Tim LeCain, from former N.Y. Landmarks Preservation President William Cary, from an association of 300 European preservationists supporting UOH, from Pat Gebhard, author of the book on the architect George Washington Smith, and from others writing spontaneously before UOH was even involved.
Architect Andrew Skurman’s remarks and drawings should remind all that by many objective marks, the Jackling House only appears now to be an abomination, and can be beautifully restored in Woodside.

Mr. Ellman’s remarks toward Brian Turner, the attorney from the National Trust for Historic Preservation, as being “bombastic” and “an outsider” should cause all to question other unfounded remarks, given the tutelage of the National Trust over Woodside’s famed heritage property, Filoli. 

The Council has sufficient evidence to proceed with a Mediator’s negotiation on the alternative of relocation and restoration to a known site, or on renovation of the House on site, unless the Applicant is unwilling, in which case the Court makes clear that demolition still be denied.

Thank you for the time and thought you dedicate to this important matter.

Respectfully,

Clotilde Luce, for UOH

Addendum :

Below are excerpts from Appeal Court rulings.  Many of us present at the Council meeting of December 2004 were shocked when a former Council member began deliberations by mocking the very body of law governing the proceedings. That gentleman’s deciding vote resulted in the Town’s subsequent losses up to the State Supreme Court. 

Appeals Court rulings on the Jackling House: 

-  Appeal Court ruling, 2007, page 6, footnote 4 :  “In their reply brief, appellants argue for the first time that alternatives one through four should not even have been included as alternatives in the EIR because they are incompatible with the project objectives .. Each of the alternatives identified in the EIR would achieve the desired end result of a habitable single family home on the property. They are thus properly considered as project alternatives..
Council members, the Court tells us that restoration of the Jackling House on site or on a corner of the property would still allow the Applicant to proceed with construction of a new home.

Appeals Court - Page 8,  “In furtherance of this policy, section 21081, subdivision (a), ‘contains a substantive mandate requiring public agencies to refrain from approving projects with significant environmental effects if ‘there are feasible alternatives or mitigation measures that can substantially lessen or avoid those effects.’”
-  Page 9, 2. Economic Feasibility.   The Council found that alternatives 2 through 5 were not economically feasible. Appellants contend that these findings are supported by evidence that the cost of restorations was estimated from$4.9 million, based on analysis in the EIR, to between $5 and $10million, as estimated by Jobs.
-  Page 10. “The trial court concluded that this evidence was insufficient… “
Council members :  Please note above the disparity between estimates provided independently and those provided by the Owner.  The failure to obtain independent estimates renders your evidence still insufficient.
Appeals Court- Page 12. “… if the project can be economically successful with mitigation, then CEQA requires that mitigation..
Council members, The evidence presented you relies on estimates from consultants paid by the Applicant. Council members at the April 28th meeting justifiably cast doubt on the reliability of estimates on the new house.  No independent evidence has been provided on costs of alternatives.  As people testifying April 28th noted, the alternative of selling the House in its current location, and the alternative of relocation, have NOT been proven financially infeasible.

Appeals Court-  Page 14.  “ Appellants contend that because the Town cannot compel Jobs to restore Jackling House or to sell his property, the alternatives ‘are not feasible because they are not capable of being accomplished in a successful manner.’ ‘ The willingness of the applicant to accept a feasible alternative, however, is not more relevant than the financial ability of the applicant to complete the alternative. To define feasible as appellants would suggest would render CEQA meaningless.”
Page 15 to 16. “..unless and until it is properly established that the alternatives to demolition are not feasible .. the Town is prohibited from authorizing the demolition.
DECEMBER 2008, most recent court decision, First Appelate District Division Three

Page 3 “We also held that the project proponent’s unwillingness to accept alternatives was not relevant to the feasibility of the alternatives, and the the Town’s inability to compel the property owner to accept the proposed alternatives did not support the finding that the alternatives were not legally feasible.”
Page 5 “The future of the historic home is still undecided, but there are several potential scenarios under which the historic value of the property will be permanently preserved. Demolition of the home would have eliminated these possibilities and ensured that the public would have forever lost its historic value.”

Council members, there are still viable scenarios. The Council’s due diligence is to explore those scenarios.  We believe a Mediator and credible oversight could result in the Owner being willing to adopt an alternative.  Unwillingness however is not a legal exit.
Appeals Court fee award, Page 7.:  “Significant opposition to the demolition of the property existed before Ms. Luce’s participation in the process. … As an incorporated organization, Heritage gained supporters and received donations to support the litigation.” 

Council members, Mr. Ellman has attempted to focus on persons, not on the missing evidence.  At the April 28th meeting he spoke dismissively of the National Trust for Historic Preservation. Many dedicated preservationists were in opposition to the wanton destruction of the Jackling House, irrespective of the owner’s high profile. We would have opposed demolition by any owner.
Appeal Court fee award December 2008 decision, Page 11  :  “..more than 75 percent of the fees were incurred in the appellate proceedings..”

Council members, your exasperation with the lengthy process is understandable. The Town and the Applicant have prolonged this confrontation in appeals, rather than making a good faith contribution to resolving it.  Necessary due diligence regarding remaining viable alternatives and a “reasonable contribution” may take more time. It is time well spent, until “all alternatives are proven infeasible” as the Courts have written.
