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I. 
INTRODUCTION


Respondents have failed to provide substantial evidence of the infeasibility of every alternative analyzed by Woodside in its Addendum to the EIR, even though the alternative is environmentally superior to demolition of the historic Jackling House.  While new volumes of documents have been produced in a continuing effort to substantiate infeasibility of the onsite preservation or offsite relocation alternatives, Respondents continue to fail to provide substantial evidence to support a finding of infeasibility of these alternatives. 


Furthermore, Respondents virtually ignore the second half of this Court’s January 2006 Decision, which decided the Town’s finding of overriding considerations was not supported by substantial evidence.  Instead, Respondents continue to assert there is somehow some benefit to the Town and the public in converting a historic resource into empty space upon which a smaller, newer structure may be built.  Respondents fail to provide any substantial evidence to support a statement of overriding considerations.   
II. REVIEW OF THE 2009 APPROVALS IS APPROPRIATE IN THIS ACTION
Respondents argue that the Court cannot “exercise continuing jurisdiction over future discretionary action by the Town.”  (Response to Petitioners’ Supplemental Objections to Return of Writ of Mandate (Response), p. 1.)  Contrary to this, the Court’s January 26, 2006 ruling specifically stated the petition for writ was issued “enjoining and prohibiting demolition of the Jackling House and/or issuance or enforcement of any demolition permit, pending full compliance with CEQA.”  (Declaration of Douglas P. Carstens in Support of Objections to Return to Writ of Mandate filed May 26, 2009, Exh. F, p. 21.)  The Court of Appeal affirmed that the “the Town is prohibited from authorizing the demolition” “unless and until it is properly established that the alternatives to demolition are not feasible.”  (Uphold Our Heritage v. Town of Woodside (2007)  147 Cal.App.4th 587, 603.)
  

Until Respondents comply with CEQA with respect to issuance of a demolition permit, the writ should not be discharged.  It would render enforcement of the writ meaningless if the Town, as it has attempted to do here, could revoke the demolition permit in the morning (May 12, 2009); vote to re-issue it in the evening without complying with CEQA; and then claim the writ of mandate should be discharged based on its morning revocation of the permit.
Respondents cite City of Carmel-By-The-Sea v. Bd. Of Supervisors of Monterey County (1982) 137 Cal.App.3d 964, 970-71 and County of Inyo v. City of Los Angeles (1981) 124 Cal.App.3d 1, 5-6, in both of which continuing jurisdiction was invoked to determine whether the city had complied with the writ’s precise instructions for revision of an EIR.  (Response, p. 3, fn. 3.)  In City of Carmel-By-The-Sea, the court stated the “Board's contention that the trial court could not properly determine the adequacy of its return to the writ without proceeding under a new petition for writ of administrative mandate is not persuasive.”  (Id. at 971.)  In the same way as the courts in City of Carmel-By-The-Sea and County of Inyo v. City of Los Angeles maintained jurisdiction without the filing of a new case, in the present case continuing jurisdiction over the Town’s attempts to issue a demolition permit is appropriate until the Town fully complies with CEQA.  To do so, it must makes findings supporting by substantial evidence regarding the feasibility of alternatives and, if it wishes to proceed with demolition despite adverse impacts, adopt a statement of overriding considerations explaining the basis for its decision to proceed notwithstanding adverse impacts.  As it failed to do before this Court’s January 2006 ruling, the Town still failed to provide substantial evidence to support a finding that (1) alternatives presented in the EIR are infeasible and (2) the benefits of the project outweigh its significant adverse impacts.   
III. The Town Can Not Demonstrate Compliance With CEQA by Approving Demolition of a Significant Historical Structure When Feasible Alternatives Exist and Benefits Do Not Outweigh the Significant Impacts. 
A. Despite Presenting Voluminous Material, Respondents Fail to Provide Substantial Evidence that All Alternatives in the EIR Are Infeasible. 


Respondents introduce four volumes of documents with their Response as part of a request for judicial notice in an attempt to assert that substantial evidence now exists to support the Town’s approval of demolition.  However, the sheer volume of documents submitted does not substitute for the “substantial evidence” that Respondents assert now exists.  (Response, p. 4.)  Substantial evidence does not include “Argument, speculation, unsubstantiated opinion or narrative, evidence which is clearly erroneous or inaccurate. . . .” (CEQA Guidelines, § 15384.)  


Respondents assert that a report submitted by a consultant named Andrew Skurman Architects for Jobs substantiates the Town Council’s conclusions of infeasibility of onsite restoration.  (Response, p. 7, citing RJN Tab C-5.)  However, the comparison of renovation with new house construction compares apples with oranges as it compares an 18,000 square foot renovation with a 6,000 square foot new construction.  Significantly, even Skurman’s information shows that the cost per square foot is less expensive for renovation, since it costs $737.98 per square foot compared to $933.36 for new construction.  (RJN, Tab C-5, p. fifth unnumbered page.) 

Respondents assert that Alternative 2, the restoration onsite alternative, is “economically infeasible based on the $3.18 million cost differential between that alternative and the preferred project.”  (Response, p. 7, citing RJN Tab C-9, pp. 7-8.)  This calculation is based upon a cost estimate of new construction of $8.45 million and a cost estimate for Alternative 2 of $11.63 million by a consultant of Jobs named Baker.  (RJN Tab C-9, p. 7.)  However, this $11.63 million estimate is out of line with the estimate for the very same alternative in the EIR certified by the Town Council, which was $4.9 million (Carstens Declaration in Support of Supplemental Objections filed August 3, 2009, Exh. F).  One of the reasons the Town’s Resolution gives for the difference in the estimates is that the Final EIR did not account “for the further deterioration of the Residence and the increased costs for materials and labor since the Draft EIR was published.”  (RJN, Tab C-9, p. 8.)  Therefore, Jobs’ demolition by neglect is part of the reason the Town gives for increased costs compared to the EIR’s estimate.  The Town should not add in the cost of repairing intentional deterioration as a basis for claiming that the cost of restoration is infeasible. As the Town’s Special counsel noted 

In my opinion, any reprise of destructive activities should be construed as demolition by neglect; a conscious action taken by Mr. Jobs to achieve demolition without a permit.  If the Town does not grant a demolition permit, under its police powers it may prohibit any reprise of demolition by neglect.

(Carstens Dec. in Support of Objections to Return to Writ, Exh. G, p. 4, Bates number 1233.) 
  
Although Respondents spend a great deal of space discussing Alternatives 2A, 3, and 4 (Response, pp. 8-10), Petitioner does not assert that these are feasible alternatives, so their discussion is irrelevant. 

Alternative 5, related to potential relocation of the Jackling House, is not economically infeasible under the law of the case doctrine, as Respondents assert.  (Response, pp. 10-11.)  Respondents refer to the Court of Appeal’s holding implying that Alternative 5 is  infeasible.  However, the law of the case doctrine does not apply because the doctrine of law of the case, as the name implies, is exclusively concerned with issues of law, and not fact, (Wallace v. Sisson (1896) 114 Cal. 42, 43), and the Court of Appeal’s conclusion regarding Alternative 5 was based upon facts.  Further, Respondents fail to acknowledge that evidence regarding third party interest in assisting in implementing Alternative 5 now exists.  This evidence was not before the Court of Appeal.  Indeed, new facts exist in the volumes of documents Respondents have submitted that substantiate the feasibility of Alternative 5, and refute any finding of infeasibility of this alternative.  The statement of the Court of Appeal regarding an inference of infeasibility from a $5 million cost differential is therefore no longer relevant.  

Regarding Alternative 5, Respondents assert that “five years of marketing effort” has “failed to produce someone willing to relocate and restore the House off-site- unless Jobs pays for the whole exercise.”  (Response, p. 11.)  This assertion is misleading and incorrect.  It is misleading because, as this Court identified in its 2006 Decision, “Jobs is the sole decision-maker in determining whether or not to accept any proposals for relocation of the Jackling House.”  (Carstens Declaration in Support of Supplemental Objections, Exh. F, p. 20.)  So the fact that no one has successfully proposed an offer Jobs would accept does not prove there is a dearth of qualified people willing to relocate and restore the House on fair terms.  Respondents’ assertion that Jobs has to pay “for the whole exercise” is incorrect because it is flatly contradicted by the evidence:  Steve Juniper stated “It seems that either you do not understand our proposal, or that you are misconstruing it.  Our proposal for $2.5 million is to relocate the Jackling House, to restore at least the exterior, and to assume the risks and liability involved, while fully freeing Mr. Jobs of them.”  (Id. Exh. B, p. 34.) Mr. Juniper stated he and his partners “have many decades of large and small construction projects, construction supervision, finance and management experience and have excellent credit ratings.”  (Carstens Dec. in Support of Objections to Return to Writ, Exh. A, p. 39.)  Therefore, Mr. Juniper was willing to enter an agreement that would feasibly achieve an offsite preservation solution (Alternative 5) where Jobs did not have to pay “for the whole exercise.”  The roadblock was that Jobs does not want to pay for anything other than demolition and building a new house.  
Similarly, another historic preservation professional named Paul Berger
 stated:
  [T]his [relocation and offsite restoration] is a challenging project that will require a substantial investment of resources on my part as well. . . .If your client truly wishes to negotiate something, I would be amenable to working toward a confidential solution.  I believe that the project is feasible, both technically and financially.

(Id., Exh. B, pp. 27-28, emphasis added.)  Thus, a historic restoration professional was willing to make a substantial investment of his own resources as part of an offsite relocation solution so Jobs would not pay “for the whole exercise.”  
Since the Town’s first mistaken approval of a demolition permit, the problem has been that Jobs has required any off-site relocation proposal, as stated by his attorney, to be “without cost to Mr. Jobs other than a modest contribution to assist with the salvage demo and storage charge.”  (Id., Exh. B, p. 46.)  So, there is no substantial evidence to support the assertion that Alternative 5 is economically infeasible since there are third parties willing to invest substantial resources in relocation and restoration, but they have been actively discouraged and prevented from making meaningful proposals because Jobs will contribute no more than salvage demolition costs to any such relocation alternative.  Alternative 5 is potentially feasible economically and technically, notwithstanding Jobs’ personal aversion to it. 


Respondents claim that the wording of the Smythe contract (Carstens Dec. in Support of Supplemental Objections, Exh. D) somehow refutes the notion that Alterantive 5 is feasible.  (Response, p. 11.)  They view the Smythe proposal as the “sole and conditional” exception to their fallacious assertion that no one has come forward willing to relocate and restore the House off-site unless Jobs pays “for the whole exercise,” but point out that  “Smythe offers nothing beyond reasonable efforts at restoration.”  (Response, p. 11.)  Enforceable mitigation, not merely “reasonable efforts,” is required by CEQA. 
Mitigation measures must be “fully enforceable though permit conditions, agreements, or other legally-binding resolutions.”  (CEQA Guidelines § 15126.4(2).) Lincoln Place Tenants Ass’n v. City of Los Angeles (2007) 155 Cal. App. 4th 425, 445 [“mitigation measures must be feasible and enforceable”]; see also Lincoln Place Tenants Ass'n v. City of Los Angeles (2005) 130 Cal.App.4th 1491, 1508 [“Mitigating conditions are not mere expressions of hope.”])  “The purpose of these requirements is to ensure that feasible mitigation measures will actually be implemented…and not merely adopted and then neglected or disregarded.” (Federation of Hillside and Canyon Association v. City of Los Angeles (2000) 83 Cal.App.4th 1252, 1261, italics omitted.)  Apparently the reason Smythe’s “proposal” was discussed as potentially acceptable rather than Berger’s or Juniper’s was that Smythe requires no monetary contribution from Jobs beyond demolition costs in the amount of $604,800.  (Carstens Dec. in Support of Supplemental Objections, Exh. D, p. 3. )
B. 
Respondents Can Cite No Substantial Evidence of a Benefit to Justify a 
Statement of Overriding Considerations for Approval of Demolition. 
Respondents argue that the Council may rely on the General Plan in finding a benefit from demolition of a significant historic resource that outweighs the significant impact.  (Response, p. 12.)  The new facts Respondents cite do not affect the provisions of the General Plan this Court relied upon in its 2006 when it concluded the demolition approval was the “utter antithesis” of its General Plan.   (Carstens Dec. in Support of Supplemental Objections, Exh. F, p. 16.) 

Respondents argue that the Town’s March 9, 2009 enactment of a Historic Preservation Element for its General Plan that does not include the Jackling House among its list of historic structures is important new evidence.  (Response, p. 12.)  The omission of the Jackling House from the Town’s list of historic structures, as this Court aptly stated in the context of the Town’s previous findings, “simply demonstrate[s] the Town Council’s exaggerated efforts to find a means to the end that Jobs’ seeks.”  (Carstens Dec. in Support of Objections to Writ of Mandate, Exh. F, p. 16.)  The Town’s omission of the Jackling House is an obvious attempt to bolster its litigation position that the House is not very valuable historically and thus may be demolished on slender assertions of overriding benefits. Such a ploy must be rejected.  The absence of the Jackling House from the Town’s Historic Preservation Element is not evidence of it lack of historic value, since that value has already been conclusively established by the studies and analysis in the Town’s certified EIR. 

Respondents argue that approval of the demolition permit comports with General Plan policies related to the natural environment and avoiding large bulky structures.  (Response, p. 14.)  As the Court characterized such findings previously in its January 2006 Decision, the Town once again relies on alleged benefits that “basically focus upon the ‘public benefit’ of ‘open space.’”  (Carstens Dec. in Support of Objections to Writ of Mandate, Exh. F, p. 16.)  And, once again, “What the Town of Woodside has approved is the utter antithesis of its existing General Plan.”  (Ibid.)  As the Court stated before, and has not changed to this date, 
This is what the General Plan actually states:

“General Community Goals”:

G1
To preserve and enhance Woodside as a scenic, rural residential community.

G2
To protect and enhance the unique character of the Town.
(AR 1412, 1420, 1421.)

“General Policies”:

P11
Structures of historic or architectural significance shall be identified and 
documented, and efforts shall be made to preserve them.

P25
Structures of historic or architectural significance shall be identified and 
documented, and efforts shall be made to preserve them.

(AR 1414, 1424.)

“Land Use, Community Design and Aesthetics.”

P2
Subdivision of property containing existing structures of cultural or aesthetic 
merits shall be carefully conceived to preserve the integrity of original ‘core’ 
estate buildings, grounds, and heritage trees.

(AR 1422.)

07
An inventory of structures of historic or architectural significance and an 
historic element of the General Plan will be created.

(AR 1428.)  

“Open Space”

G6 
To provide opens space for recreational needs and for the preservation of 
buildings and sites of archeological, historical and cultural significance.

(AR 1442.) 

“Housing”

G5
To maintain the character and quality of existing housing which is in good 
condition, and to improve the quality and character of housing wherever 
substandard structures are found.

(Carstens Dec. in Support of Supplemental Objections, Exh. F, pp. 17-18, emphasis in original.)  Respondents’ selective citation and quotation of various other policies in the General Plan (Response, p. 14) completely fails to address those policies of the General Plan which this Court found most relevant previously.  In fact, Respondents do not even mention, let alone address, the existence of the General Plan policies quoted by the Court previously.  In short, Respondents continue to misplace reliance upon the Town’s General Plan in attempting to substantiate a finding of benefits to support a statement of overriding considerations.  The Town still lacks substantial evidence of a benefit and therefore may not approve a demolition permit.  
City of Marina v. Board of Trustees of the cal. State Univ. (2006) 39 Cal.4th 341, 368, relied upon by Respondents (Response, p. 13) is not new law.  It fully explained, and confirmed the continuing vitality of, the substantive mandate of CEQA.  (Id. at 350.)  That is, if a project has significant adverse impacts, it cannot be approved if there is a feasible alternative with fewer impacts.  (Ibid.)  City of Marina was decided long before the Court of Appeal upheld this Court’s opinion in the present case, and indeed was cited in the appellate opinion.  (Uphold Our Heritage v. Town of Woodside (2007) 147 Cal.App.4th 587, 603.)  Therefore, City of Marina does not undermine Petitioner’s position, as Respondents assert.  On the contrary, it reaffirms the principle that

CEQA does not authorize an agency to proceed with a project that will have significant, unmitigated effects on the environment, based simply on a weighing of those effects against the project's benefits, unless the measures necessary to mitigate those effects are truly infeasible. 


(City of Marina v. Board of Trustees of the California State University (2006)  39 Cal.4th 341, 368-369.)  The Supreme Court thus underscored the requirement for mitigation of significant impacts by requiring that rejected mitigation measures be “truly infeasible.”  Even though a statement of overriding considerations is discretionary, where evidence does not support it, such as in City of Marina and the current case, courts will set them aside.  The Supreme Court rejected a process whereby a public agency would merely balance the adverse effects against the project’s benefits.  The Court of Appeal, in affirming this Court’s decision understood this principle as it cited this portion of the Supreme Court’s decision and further stated:

unless and until it is properly established that the alternatives to demolition are not feasible-i.e., “capable of being accomplished in a successful manner within a reasonable period of time, taking into account economic, environmental, social, and technological factors” (§ 21061.1; CEQA Guidelines, § 15364)-the Town is prohibited from authorizing the demolition. 

(Uphold Our Heritage v. Town of Woodside (2007)  147 Cal.App.4th 587, 603.)

CONCLUSION


More than three years ago, this Court decided (1) the finding that all alternatives are not feasible is not supported by substantial evidence and (2) the finding of overriding considerations is arbitrary and capricious and is not supported by substantial evidence.  Since that time, the Respondents have continued in an effort to create evidence, but have not succeeded in providing substantial evidence of the infeasibility of all alternatives.  Respondents continue to argue that there is some sort of benefit from the demolition of a large historic resource derived from creating open space or a smaller structure in its stead.  The Court correctly rejected such arguments three years ago, and its decision was upheld unanimously on appeal.  Since the Town has not meaningfully addressed this Court’s decision with substantial evidence of infeasibility and cognizable benefits to support its attempt to re-grant a demolition permit, the writ requiring compliance with CEQA before demolition is approved should not be discharged.   
Date: August 25, 2009
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�   Notably, the Court of Appeal had no need to reach the question of whether or not a statement of overriding considerations could be supported by substantial evidence, since it determined no substantial evidence supported the Town’s rejection of alternatives.  





�  Mr. Berger is an officer with Berger Bros., Inc., which is a family owned and operated construction company.  (Carstens Dec. in Support of Supplement Objections, Exh. B, p. 41.)   


 Some of their projects include the 28 story Metro Transit Authority Headquarters Tower in Los Angeles, the Getty Center, and the San Francisco Civic Center Complex, including a structural upgrade of the Earl Warren Building originally completed in 1921.  (Ibid.) The Berger family has worked with the San Francisco Landmarks Commission and the California State Historic Architect’s office.  (Ibid.)
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